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New  York for the Con phirrt;
Rafael Cuevas Ku inkn , Esg., Hato Rey, Puerto Rico
for the Respordent.

Before: Judge Hodgdon

This ase s before n e ona con pk it of discrim iretion brought by the Secretary of
Labor on beha If of Benito Ocasio Herrerdez agairst SN Juan Cen ent Con parny urder Sction
1050
of the Federa I M re Sifety ard Hea kkh A ct of 977, 30 U.SC. " 815 c). For the
reasors set forth below, I find that, whilke Mr. Oasio eryaged Inactivities protected urder the
A ct, the Respordent was not n otivated inary part by that activity in suspendiry hin for
eght days.

The case was heard on Jure 7 ard 8, 1995, in Hato Rey, Puerto Rico. Roberto Torres
A porte, Jose Luks M ojia,
Marcos E Rivera ard the Con phirert testified in support of his case. Vidorero Garce
Snikgo, Florertin Corearo M orero ard Rokrdo M elendez Sintkgo testified for the
Resporent. The parties a ko filked briefs which 1have corsidered inny disposition of this
ase.

MOTIONTO DIS/ ISS

Asa prelm nary natter, the Respordent aryues that this case shou K be disn issed
because the Secretary has not folloved his own i kes. Specifia lly, the con parny corterds that



Conn ssion Rule 413),29 CFR. " 270041a), which requ ires the Secretary to file a
discrim inetion con pk it "within 30 days after his written detem iretion that a2 vioktion has
ocau rred” (en phasis added), was not con plied with because the con pary rever received such a
written detem iretion. This argun ent is without n ertt.

Inkk lly, it shou b be noted that the rule In question is the Con n issionS ard rot the
Secretary§ so that the well settled principle of Bw that anadn instrative agency n ust follow
itSovnrlkes would rot be applicable Iinthis case. Secordly, when read In conju nction w ith
Section 105 ¢)(3) of the Act, 30 USC. " 815 ¢)(3), which requ ires that " Jithin 90 days of
the receipt of a con phirt . . . the Secretary sha Il rotify, in writing, the n irer . . . of his
determ iretion whether a vioktion has occu rred” (en phasis added), it is apparert that the
written detem iretion referred to N Ru le 41a) 5 the written detem iretion requ ired by the
Act to be givento the Con pkirert. Thus, there is nothing in efther the Act or Rule 413)
that requ ires a written detem Iration to be ¢ iven to the com pary.

Fire lly, a khough the record s silent conceminy whether the Secretary filed this
con phint within 30 days of rotifyiry the Con phirert that a vioktion had oca rred, the
Con n ssion has log held that the tm e Im mations in discrm Iretion Gises are rot
juridictiore 1 ard that dist sl s only appropriate "if the operator den onstrates n aterm I kegal
prejudice attributable to the deky. Secretary onbehalf of Hale v. 4-A Coal Con pary, Irc,
8 FM SHRC 905, 908 (Jure 1986) (citations an itted); see a ko Secretary on beha If of Nk niz
v. Nilly & Han ikon Eterprises, Irt, 16 FM SHRC 2208, 2215 ( Noven ber 1994); Boswell v.
Nt tiore I Cen ent Co., 14 FM SHRC 253, 257 (February 1992). Inthis case, the Respordent
has not a lleged ary prejudice res kKirg fron its

faik re to receive a written detem iretion, ard, in Bct, has
adn itted that it was not prejudiced by rot receiviry a written detem iretion. (Tr.1, 87-8)"

The RespordentS ckm that the failire of the Secretary to provide it with a written
detern iretion that a vioktion ocalrred shou W resu k inthe disn sl of the con pkint s
ursupported by either the facts or the kw. Therefore, the n otion to disn s i DENIED.

FACTUA L SETTING

The basic facts are rot disputed. On April 18, 1994, Vidorero Garch, a

' There is a separate trarscript, beg inniry with page ore, for ech day of the heariry.
A ccord iy by, the trarscript for Jure 7 will be cited as "Tr.2 ard the trarscript for Jure 8
will be cited as "Tr2.



n a interarce foren an, told Lus M ojia, a n echanic, ard Benito Oasio, his helper, to go the
ash silo ard retrieve a vibrator for use inarother part of the pkrt. A khough M ojia and
Ocasio were apparertly aware that the silo was Ina restricted area due to daryerous

cord itions, they both proceeded to the area. Onarriviry, they discovered the area blocked off
by pylons ard yellow ribbons. Ureble to perform their duties, they retumed to the locker area
to awa it further assyrm ent. Garce was infom ed that the vibrator was not obta ined because
the area cou d rot be ertered.

OnApnl 20, 1994, Garcke assiyred Mojia ard Oasio, a long with Marcos Rivera, a
wekder, to repair a screw corveyor. While waitiny for the acetylene for the welder to be
brought to the corveyor, Ocasio took a piece of steel to the heavy equ pn ent shop to have it
at inoa phkte to be used for heating food. When Garce observed Ocsio in the shop, he
tokd Ocsio to retum to his workphkce. Oasio did so.

Shortly thereafter, Ocasio aw Garcie con iy by the corveyor ard called him over. A
confrontation over the ircident 1N the shop ensued resu kirg in both parties acalsiry the other
of 2 Ba of respect.

Garce reported this confrontation to his supervisor, Florertino Corearn. Corea o a s ed
Garce to make a written report of the ircident. A fter corsu kirg with Rokrdo M elendez, the
D irector of Hunm an Resources ard Irdustria 1 Rektions, Corearo went to where Oasio was
eatiry breakfast, tokd him he was susperded ard directed hin to go to M elerdez™office with his
union deleyate.

M elerdez discussed the incident with Ocasio ard his dekegate inhis office. At that
tm e, M elerdez had Garce § written report ard son e notes he had n ade on the report based on
his telephone conversition with Corearo. (Con p. Ex 2) Melendez infom ed Oasio that he
was susperded urtil a n eetirg with the union was held the next day, April 21, at which tm e
a further decision on disciplire wou kd be n ade.

The n eetiry with union was held on A pril 21, but Ocsio dd rot appear, 0 his case
was not discussed. At the rext n eetiry, A pril 29, Oasio was presert a lony with Garce,
M ojia, Marcos Rivera, Corearo ard the union officie k. A fter interview inj the w itresses,
M elerdez corcluded that anemht day suspension was sufficient ard tem ireted it.

The A pril 18 episode corcernirny the aborted atten pt to get the vibrator was not
n entioned by ary party at either the
April 20 or A pril 29 n eetiry with M elendez. However, by A pril 29 M elendez was aware
that Ocasio was ckm iy that his suspension was the reu ik of his refusa 1 to erter the restricted
area to obta in the vibrator because Ocasio had filed a discrim wretion con pkint with the M ire
Sfety ard Hea kh A dn inistration (M SHA) on A pril 21, (Resp. Ex N), ard the con pary had
been inforn ed of the con ph irt son etm e before A pril 29.



FIND INSSOF FACT AND CONCLUSIONS OF LAW

Inorder to esablsh @ prina facie case of discrm imtion urder Sction 105 ¢) of the
Act,a con phinirg n irer bears the burden of esablshiry (1) that he eryaged in protected
activity ard (2) that the adverse action con pkired of wasn otnvated Inary part by that
adivity. Secretary on beha If of Pasu b v. Corsoldation Caa I Co. , 2 FM SHRC 2768 (1980),
revd on other grournds sub ron . Corsoldation Coa I Co. v. Marshall |, 663 F2d 211 (2d Crr.
1981); Secretary on beha If of Robirette v. United Castke Coal Co. , 3 FM SHRC 803 (1981);
Secreta ry on beha If of Jerk irs v. Hech-Day M res Corp. , 6 FM SHRC 1842 (1984); Secretary
on beha If of Chacon v. Phelbps Dodge Corp. , 3 FM SHRC 2508 (1981, revd on other ¢ral nis
b ron . Donovnv. Phelbs Dodge Corp. , 709 F2d 86 (D C. Cir. 1983).

The operator may rebut the prina facie ase by showiry either that ro protected
activity occu rred or that the adverse action was Inro part n othvated by the protected activity.
Pasi b, 2 FM SHRC at 2799-800. I the operator carvot rebut the  prina facie ase inthe
narrer, it revertheless n ay deferd affim atively by proviry that it was ako n otivated by the
n wrerS urprotected activity ard wou bl have taken the adverse action for the u rprotected
acivity alore.  B. at 2800; Robirette, sipra at 917- 18.

Inthis as, the Con pkirert aryues that he eryaged in protected activity when he
refised to erter the daryer area inthe silo to retrieve a vibrator ard that beause of that
refusa I, the can pary susperded him for eght days. Inresporee, S nJuan Cen ent avers that
Mr. Oasio was uusperded for his sy bordiretion to his foren antwo days Bter ard n a irta irs
that the suspersion had rothirg to do with his refusal to erter a daryerous pkce. Mr. Oasio
corterds that the irsubordiretion isn erely a subterfuge for action taken because of the
protected activity. The evidence, however, does rot support the Con pb irerntS cortertion that
his sy spersion was for havirng eyaged N protected activity.

k 5 well settled that when a n irer refuses to work N conditions he believes,
resornbly and ingood faith, to be daryerous, his refusal & protected urder the A d. S0 pson
V. FM SHRC, 842 F2d 453 (D C. Cir. 988); M ilker v. FM SHRC , 687 F2d 194 (7th Cir.
1982); Secretary on beha If of Pratt v. River Hurricare Coal Co. , 5 FM SHRC 1529 ( Septen ber
1983); Secretary on beha If of Bish v. Union Garbde Corp. , 5 FM SHRC 993 (Jure 1983);
Haro v. Magn a Copper Co. ,4 FM SHRC 1935 ( Noven ber 1982); Robirette, sipra .
Corsequ ently, 1 corchide M r. Oasio eryaged In protected activity when he declired to go
beyord the pylorns ard ribbons n ark iry the daryer area to et the vibrator.

However, M r. Ocsio has failed to show that his subsequent suspension was n otivated by
that refusal. The only evidence to sipport hisckim B his owntestn ony and at every
sy nifia rt poirt his testim ony is uncorroborated. Fu rthem ore, his portraya | of his testim ony
as corroborated, when in &t it was nat, an oy other factors, reflects adversely onhs
cred bility.



Mr. Oasio testified that he ard M ojic went to the silo area as directed by Garce, but
cou b rot erter because it was cordoned off. He stated that Garce an e up to then N that
area and ased if the vibrator had been ren oved ard when they told him
that it had rot because of the daryer, M r. Oasio "rotical that he [Garce ] becan e very upset,
ard he ren oved his hardhat N order to throw it on the floor! (Tr.J, 26)

The Con phirrt rebted that he encairtered Garce kter inthe afterroonandl Garce
againtoll hin to ren ove the vibrator. He chim ed that when he again refused beause of the
ri, Garce i "[that if 1ddnT ren ove i, Bwou K pay dearly.

(Tr129) Mr. Ocasio testified that M ojia was not presert duriry this enc rter.

Coneminy the san e wcident, M r. Garce testified that he toll M ojic@ ard Oasio to
go to the silo to get the vibrator ard that hter he sw then stardiny rear the sio ard M ojia
yelled "Garce, it says that you anfcon e In' (Trl, 136) Garce s that he dd rot reply
to then , but "[Jice Balready had anen ergency, Bdecded right there to just keep wak iry
ard n ention it o M r. Felipe Sirtkgo that there was anen erpency dea liry with safety” (Trl
137) He denied that he msisted that the Con phirert erter the restrided area or tell him
that he wou bl "pay dearly" ifhe dd rot. (Tr.J, 138)

A third version of the Incident was givenby Mr. M ojic.
He testified that Garce directed Oasio ard him to go to the silo to get a vibrator, that when
they got to the silo they faird the area cordoned off, so they retu med to the tool shed.
A ccordiry to Mr. M oji, after the initie | order he did rot see Garck againard the
Con phirrt, a lore, "went over there ard toll Garce that we cot It go into the area beause
it was fenod IN' (Tr2,53) Mr. Mojia stated firther that Ocisio dd rot "sy arythirg”
about Garce § resporse when infom ed that they cou K rot get the vibrator. (Tr2, 54, 63)
Fire Iy,
Mr.Mojia rekted that Garce had rever n entioned the vibrator to him again, ror had he
been subjected to ary type of adverse action for refusiry to ren ove the vibrator.

If Garce had reacted as described by the Con phirert, that s tak iy off his hat as if
he was goiry to throw it onthe grourd ard accosting Oasio a secord tm e to wrsist that he
retrieve the vibrator and threateniry that he wou bl pay dearly ifhe did rot, then t wou Il be
possib ke to infer that there was son e correction between the refusal ard the su spersion.
However, ro other evidence s pports the Con ph i S version.

A ccordiry to Garce and M ojia, the refisa | to erter the silo was not consequential.  IN
addition, M ojic was not presert to see Garck becan e aryry at the refisalas ckm ed by
Oaswo. Firnlly, if Oasio was a lone when he told Garce that they wou bl rot get the vibrator,
ard Garce reacted aryrily, ard if Garce kter threatered Oasio, it s arias that Oasio
rever n entioned ary of this to M ojia, or that M ojia was never disciplired for the refisa 1 In
view of Garce S allkged aryer.



Esserti lly, what the evidence In this case shows, if the Con ph irert3 testm ony is not
acoepted, as Bdonat, 1sa refisl to erter anurgfe ares on Apnl 18, ard a s spersion on
Apnl 20. Other than the proxn ity intn e, there B Nothing to correct ore w ith the other.
At the tm e the Con phinrt was suspeded by the persorrel director on A prl 20, the
persorrel director was not evenaware of the A pril 18 icident. Nor did anyore, includiry
Oasio, n ention 1t o M r. M elerdez when he n et with Ocsio ard his union dekyate to inform
then of the su spersion.

The Con n ision has hell that "[cpircident 1 tn iy anbe indiative of discrn iretory
n otivation Meek v. Esroc Corp., 15 FM SHRC 606, 62 (April 1993); Bradky v. BeMa
Coa 1 Co.,
4 FM $HRC 982,992 (Jure 1982); Chacon, sipra at 2511 Howewer, In thee cases there were
other indiations of discrmm intory irntert. Here there B nothing eke.

A coordiry ly, 1 conclide that the Con phiarert has not n et his burden of proviry that
his uspersion was based INary part onhis refisal to erter a daryeraus area. Furthem ore, 1
corchide that even IFM r. Ocsio had establshed @ prina facie as, the con pary has
s ccessfu Iy rebutted the case by proviry that the suspersion was for the confrontation w ith
Garce on Aprl 20 and rot for the refusal on A pril 18, which the person uspediry him did
rot even k row abou't.

ORDER

Sirce the Secretary has failed to show that M r. OasioS eght day suspersion was In
ary part, the res k of his refisal to erter a restriced area, it 8 ORDERED that the
con phirt of
the Scretary fikd on beha If of Beanito Ocasio Herrurdez aga irst S n Juan Cen ent Con pary
urder Scticn 105c¢) ofthe Acc s D ISI ISD .

T.Todd Hodgdon
Adn instrative Law Judge
(703) 756-4570

D ktribu tion:

Jam es A . Magenhem er, Bsq., Office of the Slicitor, US Departn ent of Labor, 201 Varick
Sreet, Roon 707, New York, NY 1004 (Certified M ail)

Rafael Cuevas Ku inkn , B59., Cuevas, Ku inkn & Bem udez, Hato Rey Tower Blg., S ite
903,268 Muroz Rnvena Avenie, Hato Rey, PR 00918 (Certified M ail)






